AMCA AL LEASING I NC
SAJTHERN UTAH WLDERNESS ALLI ANCE

| BLA 95-212, 95-224 Deci ded July 29, 1998

Appeal s froma decision of the bah Sate Gfice, Bureau of Land
Managenent, termnating a suspensi on of operations and production on coal

| eases.

U 087805, etc.

Affirned in part, affirned in part as nodified, and reversed in part.

1.

Qoal Leases and Permits: Suspension of (perations and
Production--Mneral Leasing Act: General ly

Section 39 of the Mneral Leasing Act, as anended,

30 USC 8§ 209 (1994), authorizes the Secretary of
the Interior to suspend operations and production
under a mneral lease in the interest of conservation.
A suspensi on decision w il be sustai ned where study
of the environnental inpacts of proposed devel opnent
isrequired prior to issuance of necessary permts.

Qoal Leases and Permits: Suspension of (perations and
Production--Mneral Leasing Act: General ly

A decision termnating a previous suspensi on of
operations and production on a coal |lease in the
exercise of discretion by BMw || be affirned
prospectively to the extent there is no pendi ng

appl i cation for devel opnent of the coal on the | eases.

Qoal Leases and Permits: Suspension of (perations and
Production--Mneral Leasing Act: General ly

Factors sufficient to justify an exercise of

discretion by BLMto deny an application for suspension
of operations and production on a coal |ease
prospectively may not sustain a retroactive revocation
of a suspension previously granted in the absence of a
violation of statute or regul ation. A BLMdeci sion

to termnate a prior suspension retroactively wll be
affirmed wth prospective effect when the | essee has
failed to establish error in the decision to deny a
further suspensi on.
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APPEARANCES  John S Kirkham Esq., and Mchael W Devine, Esq., Salt

Lake dty, for AMCA al ; Heidi J. MlIntosh, Esq., Salt Lake dty, UWah,
and Rachel G Lattinore, Washington, DC, for Southern Wah WI der ness
Aliance; SamKalen, Esq., Gfice of the Solicitor, US Departnent of

the Interior, Wshington, DC, for the Bureau of Land Minagenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

AMCA mal Leasing, Inc. (AMCA) and Sout hern Wah WI derness A liance
(SUM) have brought appeals 1/ froma Decenber 27, 1994, decision of the
Uah Sate Gfice, Bureau of Land Managenent (the Bureau or BLN).

Appel  ant AMCA, a whol |y owned subsi diary of Andal ex Resources, Inc., holds
17 Federal coal |eases on the Kaiparowts P ateau in Southern Wah. The
deci sion under appeal ternminated a suspension of operations and production
previously granted pursuant to section 39 of the Mneral Leasing Act of
1920 (MA), as anended, 30 US C 8§ 209 (1994), for 10 of those | eases.
The suspensi on of operations and production had originally been granted
for the 17 | eases by BLMdeci sion of My 11, 1992, in response to an
application filed by the | essee. 2/ The | essee chal | enges the BLM
termnation of the suspension of the 10 | eases. Appellant SUM contests
the failure of BLMto termnate the suspension as to the seven renai ni ng

| eases. By Qder dated March 7, 1995, we consolidated the two appeal s and
granted AMCA' s notion for stay pending admnistrative revi ew

The Deci si on on Appeal

The BLMdeci sion termnating the suspension recites that AMCA
had previously proposed a | ease devel opnent project, including a mne
pl an proposal , which triggered a determnation by BLMthat an
Environnental Inpact Satenent (HS was required for the project pursuant
to section 102(2)(Q of the National Environnmental Policy Act of 1969
(NEPA), as anended, 42 US C 8§ 4332(2)(O (1994). This requirenent to
prepare an BS prior to | ease devel opnent had been the basis of BLMs My
1992 decision granting AMCA' s appl i cation for a suspension of the 17
| eases. The BLMtermnation deci sion was grounded on a finding that the
scope

1/ AMCA's appeal is docketed as | BLA 95-212; SOM's appeal is docketed as
| BLA 95-224.
2/ The suspension was not termnated on the foll ow ng | eases:

U 087806 U 087807 U 087828
U 087833 U 087834 U 096486
U 0101142

The coal |eases for which the suspension was |ifted are:

U 087805 U 087835 U 087836
U 092139 U 092140 U 092141
U 096494 U 096495 U 096496
U 096497
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of the proposed Swoky Hol | ow coal mine project, as defined in the notice
of intent to prepare the BS published in July 1992, enbraced devel opnent
of only 7 of Appellant's coal |eases and did not include the 10 | eases
for whi ch the suspension was termnated. Wth respect to the | eases not
included in the scope of the project, the ground for the suspensi on was
found by BLMto no | onger exi st.

Soecifically, BLMnoted that the suspensi on was granted pursuant to
Sipulations of Approval for the Suspension (Sipul ations), which were nade
part of the 1992 decision, and which require "annual certification that the
conditions that warranted the suspension continue to exist.” (Sipulation
B.3.(b).) The termnation of the suspension was tied by BLMto | essee' s
failure in My 1993 and My 1994 to provide the required annual
certification that the conditions which warrant the suspension continued to
exist. The Bureau nai ntained that, after publication of the notice of
intent to prepare an HS defining the scope of the project in July 1992,
AMCA coul d not have provided the necessary certification that conditions
warranted continuation of the suspension for 10 of the | eases because no
devel opnent was proposed on those 10 | eases. Hence, BLMhel d that the
suspensi on of these 10 | eases termnated My 1, 1993, the first day of the
cal endar nonth in which certification was required. The decision al so
ordered the | essee to pay back rental on those | eases fromMy 1, 1993, in
the amount of $155, 970.

Fact ual Background

Al of the | eases except one were originally issued on Novenber 1,
1965; Lease U 01011142 was issued on April 1, 1967. In 1971, the | eases
were assigned to subsidiaries of electric utility conpani es engaged in
a proposed devel oprnent known as the Kai parowts Power Project. Wien
attenpts to devel op the | eases through the Kai parowits Project fail ed,

t hese conpanies entered into an agreenent to assign their interest in

the | eases to AMCA  The assignnent was filed on Gctober 10, 1985, was
approved on March 5, 1986, and becane effective April 1, 1986. By

deci sions dated February 3, 1986, and My 18, 1988, BLMreadj usted the

| ease terns in accordance wth the Federal (oal Leasing Avendnents Act of
1976 (FALAA), 30 US C 88 201-209 (1994), wth an effective date of
Novenber 1, 1985, for all of the | eases except Lease U 0101142, which was
readj usted effective April 1, 1987. Readjustnent of the | eases subsequent
to enactnent of FOLAA subjected themto diligent devel opnent requirenents
i nposed by FOLAA nandating termnation of any | ease which is not produci ng
incommercial quantities wthin 10 years. 30 US C § 207(a) (1994);

43 CF.R 88 3480.0-5(a)(12), 3483.2; see Muntain Sates Resources Qorp.,
92 I1BLA 184, 93 |.D 239 (1986).

By letter of March 1, 1990, BLMnotified Andal ex that an B S woul d
be required to assess the inpact of anticipated commercial devel opnent
of the leases in adjudicating a pending application for a road right- of -
way required for the project. On March 13, 1990, Andal ex filed wth BLM
a "Project Proposal Description' for a 225 mllion tons per year (mnpy)
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mne operating wthin five of its Federal coal |eases. 3/ The conpany
proposed to "devel op an underground coal mine on these | eases wth a
producti on capacity of approxi nately 2,500,000 tons per year." (Project
Proposal Description for Vdrm Springs Project dated Mar. 9, 1990, at 1,
Ex. Ato SWRs Reply to AMCA S atenent of Reasons (SOR.) Docunents in
the record refer to both the "Swky Holl ow Mne Project” and the "Vérm
Srings Project.” A close reading of the Project Proposal Description
reveals that the "overall project, including the mne, |oadouts and
associated facilities such as haul roads, powerlines and other utilities, is
referred to as the VdrmSprings Project.” 1d. The Vrm Springs Proj ect
thus incl udes an underground mne, called the Swky Hdl | ow Mne. 4/

In February 1991, Andal ex filed a Permt Application Package (PAP)
wth the Wah Ovision of Ql, Gas & Mning (LDOEV), the Sate agency
responsi bl e for admni stering the regul atory programi npl enent ed
pursuant to the Surface Mning Gontrol and Recl anati on Act of 1977.

30 US C 88 1201-1328 (1994); see 30 CF.R Part 944. Pursuant to a
cooper ative agreenent between Sate and Federal authorities governing

regul ati on of operations on Federal lands, this Departnent assists UDJGMin
ensuring conpliance wth statutory provisions of the MA and NBEPA wth
respect to

3/ Inthe letter to BLMacconpanyi ng the Project Proposal Description,
Andal ex st at ed:

"The description has been kept sonewhat brief because future input
fromscoping wll help tighten the project description. The project
proposal description wll be anended as required during the process.
Hopefully this is sufficient for the BLMto begi n preparing the Menorandum
of Unhderstanding with the other federal agencies which nmay be potentially
involved wth this project.”

4/ In pertinent part, the Project Proposal Description stated:

"Qoal wll be trucked fromthe mine to unit-train | oadi ng
facilities to be constructed al ong existing railroad |ines near Mbapa, N
and Hagstaff, AZ Qe loaded on the rail the coal wll be delivered to
southern CGalifornia for export destination or to other narkets. The
overal | project, including the mne, |oadouts and associated facilities
such as haul roads, powerlines and other utilities, is referred to as the
VrmSprings Project.” * * *

"Surface facilities for the [underground] mne wll be located in
Swoky Hollow a tributary to VArmGeek, in the SA/4 of Sec. 19, T41S
RIS * * * Qurface facilities of the mne wll include a coal stockpile
pl aced by a radial stacker, coal crushing and screening facilities, an
autonated truck loading station, material and supply storage pads, enpl oyee
par ki ng areas and various buil dings associated wth the operation such as
mne of fi ce, bathhouse, warehouse, and nai ntenance shop." * * *

"The mine is expected to enpl oy approxi natel y 150 peopl e at full
production. oal reserves inthe initial mne area wll sustain mne
production in excess of 30 years; adjacent reserves wll extend the life of
the operation over 100 years."

(Project Proposal Description for Virm Springs Project dated Mar. 9, 1990,
at 1, SMAReply to AMCA SCR at Ex. A)
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Federal ly-leased coal. 30 CF.R § 944.30. The PAP proposed a mining plan
covering just under 10,000 acres on | and enconpassing 7 of the 17 | eases,
but ot herw se was consistent wth the plan proposed to BLMin 1990. 5/

Oh March 7, 1991, BLMand Andal ex executed a Menor andum of
Agreenent (MDY for preparation of the HS whereby it was agreed that
Andal ex woul d assune the cost of the HS See 43 CF. R Subpart 2808. The
purpose of the MDA was to set forth "the procedures by which the parties
agree to prepare a joint environnental docunent and subsequent ri ghts-
of -way grants [sic] and permts for the proposed Andal ex Resources Stoky
Hol | ow Goal Mne, access roads, |load out facilities, and any rel ated
facilities" and to

establish the responsibilities of Andal ex Resources and the BLM
the cost estimates, and the conditions and procedures to be
followed in preparation of an HS through a third party
environnental contract/BLMeffort, and the processing of the

subj ect application for a federal coal mning permt and at |east
three Title V FLPVA [6/] ri ght s-of - ways.

(SR Ex. I at 1.) Inthe M)A Andal ex agreed to provide BLMwth "a
description of the project through the expected |ife of the project,
sufficient to allowpreparation of the HS" 1d. at 4 The MA stated
that the "project description” nust include

not only the facilities to be constructed on public lands in the
mne area, but also those facilities to be constructed on public
lands in the Mvapa Val l ey area and those facilities to be
constructed on the proposed Forest Service Exchange | ands,
permtted lands, and private lands. In addition, Andal ex
Resources w il provide BLMw th a base map and a detail ed
description of all facilities, access roads, proposed
transportation haul roads, utilities, load-out facilities, etc.
to be included in the five year plan.

5/ Wiile the PAP which was filed wth UDOGVIis not included in the BLM
record filed wth this Board, a Mr. 18, 1994, letter fromAndal ex to
BLMindicates that the PAP submtted to UDOGViproposed a "single 2.5 nipy
under ground mni ng operation in an area that has al ready been disturbed by
previous coal mning operations.” (SUM Reply to AMVA SR Ex. B at 2).
AJduly 6, 1992, letter fromWDOGMto the Interior Departnent's dfice of
Surface Mni ng Recl anation and Enforcenent (C8BV) certifying that WDOGVIs
review of the PAP was "admnistratively conplete” reveals that the mning
package subrriltted to UDAO3VI enconpassed 9, 735 acres wthin the "life-of-mne
permt area.’

6/ Federal Land Policy and Managenent Act of 1976, 43 U S C 8§ 1761-1771
(1994) .
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Qh July 29, 1991, Andalex filed wth BLMan application to suspend
21 Federal coal |eases, including the 17 | eases now at issue. 7/ dting
the diligent devel opment requirenents inposed on coal |essees by FOLAA
Andal ex noted that its ability to neet those standards was affected by
the BLMi nposed requirenent to prepare an B S bef ore devel opnent of the
mne can commence. In viewof the conplexity of the BS process
i nvol ving several Governnent agenci es and the extensi ve mne devel opnent
activities including road i nprovenents and construction of | oad-out
facilities, Andal ex argued that w thout a suspension of the | eases for the
period of tine required to conplete the BHS process it wll be inpossible
to devel op the coal resource as required by FOAA In submtting the
suspensi on appl i cation, Andal ex noted that the "initial project proposed by
Andal ex on the leases is depicted on maps contained in a packet * * *.  The
details of the specific mne plan are contained in the permt application
package that has been filed wth the Wah Dvision of Ql, Gas and Mning."
(SR Ex. Eat 10-11.)

The BLM deci si on approvi ng the suspension found that it was in the
interest of conservation to suspend operations and production on the coal
| eases until 30 days after the Record of Decision for the Shoky Hol | ow Goal
Mne Project HSis filed, citing 43 CF. R 8§ 3483.3(b). The suspensi on
was explicitly made subject to the Sipulations attached to the My 1992
decision, and nade a part thereof. (Mwy 11, 1992, Decision at 2.) The
Sipulations provided, inter alia, for the suspension of beneficial uses of
the | ease by the | essee, and for termnati on by BLMof the suspension "for
justifiable cause." (Sipulations at 2.) The BLMdeci si on nade the
suspensi on effective Septenber 10, 1990, defined as "the date that
beneficial use ceased on the Federal coal |eases.” (Sipulations at 1.)
S x weeks after granting the suspension, the BLMSate Gfice ordered a
refund of rental and mninumroyalty paynents nade by the | essee for the
period subsequent to the effective date of the suspension.

Qh July 14, 1992, BLMand C8Missued a notice of intent to prepare
an BS on the Verm Sorings Project, including the proposed Stoky Hol | ow
under ground coal mine, associated rights-of-way and facilities, as well as
two proposed coal |oad-out facilities. 57 Fed. Reg. 31207 (July 14, 1992).
Soecifically, the notice of intent defines the scope of the HS as
fol | ows:

The HS w il anal yze the probabl e i npacts that woul d
result should BLMand C8M approve the applications for, and
Andal ex subsequent|y devel op, the proposed Vérm Springs Project.

The HS w il al so anal yze the probabl e cunul ative inpacts that
woul d result fromregional mning and transportation activities,
not only at the proposed Shwoky Hollow Mne, but al so at other
exi sting and proposed operations inits vicinity in southern
Uah, northern Arizona, and sout heastern Nevada.

7/ The conpany had previously sought relinquishnent of four |eases;
therefore, no suspension was granted for those | eases.
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57 Fed. Reg. 31208. That notice reflected a proposed nining operation

to recover 75 mllion tons of coal over a 30-year life of the mne, to

be mned at an average rate of 2.5 nipy, prinarily using | ongwal | net hods,
and indicated that the Swoky Hol | ow mine proposal woul d "eventual |y cover
9,776 acres of land in secs. 11 through 15, 23 through 25, and 36, T. 41
S, R 3E, and secs. 9, 16 through 21, and 29 through 32, T. 41 S, R 4
E, al inthe Salt Lake Principal Meridian.” Including other acreage for
rights-of-way for power lines and loading facilities, Andal ex proposed

di sturbance of a total of 10,605 acres, all wthin the area enconpassed
by 7 of the 17 | eases for which the suspension was originally granted.

The description then provi des specific acreage i nfornati on show ng a total
of 10,605 total permtted acreage, including 9,776 acres of "life of mne
"permtted area,” and 829 acres of "other project permtted area.'"

57 Fed. Reg. 31208.

Preparation of the HS began shortly thereafter, and continued into
1993 and 1994. (SR Exs. J-M) The HS was not yet conpl ete when BLM
i ssued the decision on appeal . (Dec. 27, 1994, Decision at 2.)

Gontentions of the Parties on Appeal

Wth respect to BLMs decision termnating the suspensi on because AMCA
failed to conply wth Sipulation B 3.(b), AMCA argues that (1) it did not
violate the stipulation calling for annual certification that the
conditions that warranted the suspensions continued to exist; (2) even if
there was a "technical violation" of the Sipulation, BLMwas aware t hat
preparation of the HS was continuing; and (3) BLMwaived its right to
termnate the suspension on this basis by accepting paynents from AMCA for
B S preparation. Further, AMCA contends that the BLMdeci sion termnating
t he suspension was arbitrary, capricious, and an abuse of discretion
because (1) BLMfailed to provide AMCAw th witten notice and opportunity
to cure; (2) BLMincorrectly presuned that the 10 | eases were not covered
by the HS and (3) BLMrequired the BS to be prepared before permtting
AMCA to devel op any of the |eases. Additionally, AMCA naintains that it
has not had beneficia use of any of the | eases since Septenber 10, 1990;
and "if the BS does not cover the ten | eases subject to the parti al
termnation Decision, * * * [the decision] constitutes a breach of contract
by BLM"

The BLM Answer characterizes the question on appeal as "whether the
BLMacted arbitrarily or capriciously in termnating the suspension on
the 10 |l eases,” and states that "[t]he reason for the BLMs deci si on was
to enforce stipulation B 3.(b) of the initial suspension decision." (BLM
Answer at 6-7.) Snceit maintains that AMCA clearly viol ated the
stipulation in the suspension decision, BLMcontends that it is inmaterial
whether the HS "covered" all 17 of the | eases; the salient fact, accordi ng
to BLM is that AMCA proposed devel opnent of only 7 of the | eases, and did
not include any proposed devel opnent on the 10 | eases for which the
suspension was termnated. (BLMAnswer at 9-17.)
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In pleadings filed wth the Board, SUM argues that termnation of
t he suspensi on was proper given AMCA s breach of the stipul ation
regarding certification contai ned in the suspension decision. Further SUM
contends that BLMerred in not termnating the suspension of the diligence
requi renents on the seven renai ni ng suspended | eases, as AMCA di d not
conply wth Sipulation B.3.(b) for any of the leases. It is asserted by
SUMA that AMCA shoul d be bound by its own definition of the project and
that termnation of the suspensions as to 10 of the | eases was warrant ed
because AMCA was not deprived of beneficial use of those | eases by
preparation of the HS  Hence, SUM contends that BLM shoul d have
termnated the suspension for the 10 | eases not included in the proposal
retroactive to the effective date of the initial suspension decision,
Septentber 10, 1990, and that a suspension for the renaining 7 | eases shoul d
be termnated retroactive to the first day of the nonth foll ow ng AMCA s
violation of the stipulations governing the suspension decision. See SUM
Reply at 2-3; SUA SCRin | BLA 95-224 at 3.

Anal ysi s

[1] Section 39 of the MA as anended, 30 US C § 209 (1994),
aut hori zes the Secretary or his del egate to suspend operations and
production under a mneral lease "in the interest of conservation,” thereby
extending the termof the | ease for the suspension period. As the Board
held in NevDak Q| and Exploration, Inc., 104 | BLA 133, 138 (1988):

In accordance with the court's opinion in Copper Valley
Machi ne Works, Inc. v. Andrus, 653 F.2d 595, 600 (DC Qr.
1981), the term™conservation" in section 39 of the Mneral
Leasing Act is to be given its "ordinary neani ng" and i ncl udes
"prevention of environnental damage." Thus, operations and
producti on nay be suspended not only where to do so conserves
the mneral resource, but al so where suspension affords the
Departnment sufficient tine to deci de whet her and/ or under what
circunstances to permt exploration and devel opnent of the
mneral resource so as to best protect other resources.

(Additional citations omtted.) In NevDak, we further noted that:

V¢ have construed section 39 of the Mneral Leasing Act to
provide for suspension either as a natter of right where, through
sone act, omission, or delay by a Federal agency, beneficial
enjoynent of a | ease has been precluded, or as a matter of
discretion, inthe interest of conservation. Serra Qub (O
Judi cial Remand), 80 IBLA 251 (1984), aff'd, Getty QI . v.
Qark, 614 F. Supp. 904 (D Wo. 1985), aff'd sub nom, Texaco
Producing, Inc. v. Hodel, 840 F.2d 776 (10th dr. 1988).

104 IBLA at 137. Thus, it has been recogni zed that the Departnent nay
suspend a lease in the interest of conservation when action cannot be
taken on an application to devel op the | eased resources because of the
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tine needed to conply wth the requirenents of the NBPA  John Mrch,

98 | BLA 143 (1987); Jones-OBrien, Inc., 8 1.D 89, 91 (1978); see Qopper
Val | ey Machine Wirks, Inc. v. Andrus, 653 F.2d at 600; Lhion Ol o. V.
Mrton, 512 F.2d 743, 749 (9%th dr. 1975). A though nost of the cases
have i nvol ved oil and gas | eases, the sane principl es have been

recogni zed as applicable to coal leases. Afred G Hoyl, 123 I BLA 169,
190-91, 99 |.D 87, 98-99 (1992), reaffirnmed as nodified, 123 | BLA 194A
100 I.D 34 (1993), aff'd, 927 F. Supp. 1411 (D lo. 1996), aff'd, 129
F.3d 1377 (10th dr. 1997).

Wth respect to the seven coal |eases which are enbraced in the

pl anned devel opnent included in the PAP and right-of-way applications for
related facilities, it appears fromthe record that AMCA has been

ef fectively precluded fromexpl oiting | eased resources pendi ng conpl eti on
of the permtting process which requires conpl etion of the HS  This work
is being undertaken by a third-party contractor under the direction and
control of BLM notw thstanding the fact that AMCA is paying for the work.

Uhder these circunstances, the BLMdecision, in the exercise of its
discretion, not to termnate the suspension of the seven | eases pendi ng
conpl etion of the HS was clearly a sustai nabl e exercise of discretion. W
find it unnecessary to determne whether the requirenent to prepare an BS
est abl i shed a suspension by right as the record supports the BLM deci si on
exercising the discretion to continue the suspensi on previously grant ed.
A decision by BLMin the exercise of that discretion wll not be disturbed
on appeal if supported by a rational basis. Afred G Hyl (O

Reconsi deration), 123 IBLAat 194S 100 I.D at 43. Both the courts and
this Board have recogni zed that a suspension is properly granted when the
Depart nent has precl uded | ease devel opnent pendi ng anal ysis of the
environnental inplications of mneral devel opnent under the | ease. Qopper
Val | ey Machine Wirks, Inc. v. Andrus, 653 F.2d at 600; Lhion Ol o. V.
Mrton, 512 F.2d 743, 749 (9%th dr. 1975); Serra Qub (O Judicial
Renand), 80 I BLA at 261-62. Thus, the contention of SUM that BLMerred in
failing to revoke the suspension as to the seven | eases in its decision
nust be rejected. 8/

[2] That part of the BLMdecision which termnated the suspensi on
as to the 10 | eases not involved in the PAP presents a slightly different
guestion on review To the extent that the BLMdecision relied upon the
notice of preparation of an BHSto find that devel opnent of the other 10
| eases was outside the scope of the HS it was premature. 9/ V¢ note,

8/ The assertion by SUM that the suspensi ons shoul d have been term nated
for violation of Sipulation B 3.(b) cannot be sustained. Ve find that BLM
properly declined to termnate the suspension for failure of the | essee to
provi de annual certification that the conditions that warranted the

suspensi on conti nue when those circunstances which justify the suspensi on
have been i nposed by the | essor and are known to be ongoi ng.

9/ It is well established that review of the environmental inpacts of a
proposed mneral devel opnent project properly includes foreseeabl e i npacts
of related mneral devel opnent. "Qumulative inpact” is defined as the
"inpact on the environnent which results fromthe increnental inpact of the
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however, that those cases uphol ding the exercise of the Secretary's
discretion to suspend | eases have generally arisen in the context of

submi ssion by the | essee for approval of a specific application to devel op
| eased mneral resources. John March, supra (application for right-of-way
tooil and gas well drill site); Serra Qub (O Judicial Renand), supra
(application for permt to drill (APD oil and gas well). onversely, in
t hose cases where no del ay i n devel opnent was precipitated by Departnental
reviewof an application to permt devel opnent, denial of a suspension
application in the exercise of discretion has generally been uphel d.
Afred G Hyl (h Reconsideration), supra (no coal mine devel opnent permt
applications pending); Bronco Ol & Gas (., 105 IBLA 84 (1988) (oil and
gas wel | abandoned, no pending application for reworking); NevDeak Ol and
Exploration, Inc., supra (APDfor oil and gas well approved in tine to
permt devel opnent). Thus, in the absence of any pendi ng devel opnent
application involving the 10 | eases, a denial of an application for
suspensi on of the leases in the exercise of the Secretary's discretion
woul d be sustai nabl e regard ess of the ultinate scope of the HS 10/

[3] Factors sufficient to justify an exercise of the Secretary's
discretion to deny a suspension of a coal |ease, however, may not sustain
a retroactive revocation of a suspension previously granted by a BLM
decision. Adistinctionis properly drawn between the rational basis
necessary to support an exercise of discretionary authority in adjudicating
an application and the legal predicate required to support revocation of
a prior decision adjudicating such an application. See Robert L. Bayl ess,
138 | BLA 210, 222 (1997); Mersen & Gochran, 134 | BLA 155, 165-66 (1995);
John B oyce Castle 81 IBLA 53, 54 (1984); Gl J. Taffera 71 1 BLA 72,
76-77 (1983). In the absence of a violation of statute or regul ati on,
whi ch has not been established here, the retroactive revocation of a
di scretionary decision relied upon by an appellant is ordinarily barred.
Further, we note that in the context of the present case, AMCA was barred
frombeneficial use of the | eases under the terns of the My 1992
suspension. (Sipulations of Approval at 1 B2, AMASIR E. B) 1/ No
basi s

fn. 9 (continued)

action V\hen added to other past, present, and reasonably foreseeabl e future
actions.” 40 CF R §1508.7. Qumlative inpacts are properly considered
in determning whether a proposed acti on woul d have a significant inpact
on the human environnent. 40 CF. R 8§ 1508.27(b)(7); see Southern U ah
Wl derness Aliance, 124 |1BLA 162 (1992).

10/ Forner BLMUah Sate Drector Janes Parker indicates in his January
1995 affidavit that it was his understanding that AVCA "pl anned to nine
all or sone conbi nation of the | eases, depending on the outcone of the HS
and future narket conditions.”" (Ex. Cto AMCA SCRat 1.) This, however,
does not constitute an application for approval of plans to devel op those
| eases.

11/ The Say Qder issued by the Board in connection wth this appeal
effectively precl uded AMCA frombeneficial use of the | eases through the
date of our decision on this appeal .
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has been shown for rescinding the suspensi on deci sion retroactively for

a period of tine when the | essee was barred frombeneficial use of the

| eases. Indeed, as noted in our previous discussion, the cases support a
suspensi on when the | essee is precluded frombeneficial use of the |eases.
To the extent BLMrelied upon the purported failure of AMCAto certify
that the conditions which warranted the suspensi on continued to exist, the
deci sion cannot be upheld on this basis. Regardless of whether the failure
to certify the continuance of certain unspecified conditions 12/ m ght
justify an exercise of discretion to termnate the suspensi on
prospectively, this would not establish a basis for rescinding approval of
a suspension retroactively for a period of tine during which the | essee was
precl uded by BLMfrombeneficial use of the | eases. Accordingly, we affirm
the termnation of the suspension of the 10 | eases prospectively fromthe
date of our decisionin this case.

The parties to this appeal rai sed nunerous argunents in their
extensive briefing on this consolidated case. To the extent that we have
not specifically addressed all of the argunents advanced by the parties
herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as to the 7 leases still suspended, affirned as
nodified to lift the suspension prospectively fromthe date of the Board s
decision as to the 10 | eases not included in the devel opnent proposal, and
reversed to the extent it revoked the suspension retroactively.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

12/ It is asserted by AMCA that conditions did not materially change from
the tine of the suspension to the tine of the BLMdeci sion retroactively
termnating the suspension.
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